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providing that the Oklahoma Health Care Authority (OHCA) shall
conduct the hearings.
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INSTRUCTIONS FOR FILING MANUAL MATERIAL

OAC is the acronym for Oklahoma Administrative Code. If OAC appears before a number on
an Appendix or before a Section in text, it means the Appendix or text contains rules or
administrative law. Lengthy internal policies and procedures have the same Chapter number
as the OAC Chapter to which they pertain following an "OKDHS" number, such as personnel
policy at OKDHS:2-1 and personnel rules at OAC 340:2-1. The "340" is the Title number that
designates OKDHS as the rulemaking agency; the "2" specifies the Chapter number; and the
"1" specifies the Subchapter number.

The chronological order for filing manual material is: (1) OAC 340 by designated Chapter and
Subchapter number; (2) if applicable, OKDHS numbered text for the designated Chapter and
Subchapter; and (3) all OAC Appendices with the designated Chapter number. For example,
the order for filing personnel policy is OAC 340:2-1, OKDHS:2-1, and OAC 340:2 Appendices
behind all Chapter 2 manual material. Any questions or assistance with filing manual material
will be addressed by contacting Policy Management Unit staff at 405-521-4326.

REMOVE INSERT
317:30-5-275 317:30-5-275, 1 page only, revised 7-1-10
317:30-5-276 317:30-5-276, pages 1-3, revised 7-1-10
317:30-5-278 317:30-5-278, 1 page only, revised 7-1-10

----- 317:30-5-280, pages 1-2, issued 7-1-10
----- 317:30-5-281, pages 1-2, issued 7-1-10
----- 317:30-5-282, 1 page only, issued 7-1-10
----- 317:30-5-283, 1 page only, issued 7-1-10
317:35-9-15 317:35-9-15, pages 1-6, revised 5-14-10

317:35-19-4, 317:35-19-4, pages 1-5, revised 5-14-10



MEDICAL PROVIDERS-FEE FOR SERVICE OAC 317:30-5-275

317:30-5-275. Eligible providers
(a) Licensed Psychologist must be licensed to practice in the state
in which services are provided. Payment is made for compensable
services to psychologists licensed In the state In which face to
face services are delivered.
(b) Psychologists employed in State and Federal Agencies, who are
not permitted to engage iIn private practice, cannot be reimbursed
for services as an individually contracted provider.
(c) Services provided by practitioners who have completed education
requirements to begin an internship or a post-doctoral fellowship iIn
an accredited clinical psychology academic training program and are
under current board approved supervision toward licensure are
eligible for reimbursement. Each supervising psychologist must have
a current contract with the Oklahoma Health Care Authority (OHCA).
(d) For those licensure candidates who are actively and regularly
receiving board approved supervision, or extended supervision by a
fully licensed clinician if board®"s supervision requirement Is met
but the 1individual 1i1s not yet licensed, each supervising
psychologist must have a current contract with the Oklahoma Health
Care Authority (OHCA).
(e) In order for services provided by clinical psychology interns
completing required internships, post-doctoral fellows completing
required supervision for licensure to be reimbursed, the following
conditions must be met:
(1) The licensed practitioner billing SoonerCare must have a
letter on Tile covering the dates of services of the internship
or post doctoral fellowship;
(2) The psychology intern or post-doctoral fellow must be under
the direct supervision of the licensed psychologist responsible
for the member®s care;
(3) The licensed psychologist responsible for the member®s care
must:
(A) staff the member®s case with the intern or fellow,
(B) actively direct the services,
(C) be available to the 1intern or fellow for in-person
consultation while they are providing services,
(D) agree with the current plan for the member, and
(E) confirm that the service provided by the intern or fellow
was appropriate; and
(4) The member"s medical record must show that the requirements
for reimbursement were met and the licensed psychologist
responsible for the member®s care has reviewed, countersigned,
and dated the notes iIn the medical record at least every week so
that 1t 1s documented that the licensed psychologist 1is
responsible for the member®s care.
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MEDICAL PROVIDERS-FEE FOR SERVICE OAC 317:30-5-276 (pl)

317:30-5-276. Coverage by category

(a) Adults. There is no coverage for adults for services by a

psychologist.

(b) Children. Coverage for children includes the following services

(all services, except Initial or Level of Care Assessment, health

and behavior codes and/or Crisis Intervention services, require

authorization by OHCA, or its designated agent):
(1) Bio-Psycho-Social Assessments. Psychiatric Diagnostic
Interview Examination (PDIE) initial assessment or Level of Care
Assessment. The iInterview and assessment is defined as a face-
to-face interaction with the member. Psychiatric diagnostic
interview examination includes a history, mental status, and a
disposition, and may include communication with family or other
sources, ordering and medical interpretation of laboratory or
other medical diagnostic studies. Only one PDIE i1s allowable
per provider per member. |If there has been a break iIn service
over a six month period, then an additional unit of PDIE can be
prior authorized by OHCA, or theilr designated agent.
(2) Individual and/or Interactive psychotherapy in an outpatient
setting including an office, clinic, or other confidential
setting. The services may be performed at the residence of the
member 1f it is demonstrated that it is clinically beneficial,
or i1f the member 1is unable to go to a clinic or office.
Individual psychotherapy is defined as a one to one treatment
using a widely accepted modality or treatment framework suited to

the individual®s age, developmental abilities and diagnosis. It
may i1nclude specialized techniques such as biofeedback or
hypnosis.

(3) Family Psychotherapy is performed in an outpatient setting
limited to an office, clinic, or other confidential setting.
Family therapy is a face-to-face interaction between a therapist
and the patient/family to facilitate emotional, psychological or
behavioral changes and promote communication and understanding.
Family therapy must be provided for the benefit of a SoonerCare
eligible child as a specifically identified component of an
individual treatment plan.

(4) Group and/or Interactive Group psychotherapy 1iIn an
outpatient setting must be performed in the psychologist™s
office, clinic, or other confidential setting. Group therapy is
a face to face interaction between a therapist and two or more
unrelated patients (though there may be siblings in the same
group, just not siblings only) to facilitate emotional,
psychological, or behavioral changes. All group therapy records
must indicate group size. Maximum total group size is six
patients for children four years of age up to the age of 18.
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Groups 18-20 year olds can include eight individuals. Group
therapy must be provided for the benefit of a SoonerCare eligible
child four years of age or older as a specifically i1dentified
component of an individual treatment plan. Multi-family group
therapy size is limited to eight family units.
5) Psychological, Developmental, Neuropsychological,
Neurobehavioral Testing is clinically appropriate and allowable
when an accurate diagnosis and determination of treatment needs
IS needed. Four hours/units of testing per patient (over the age
of two), per provider is allowed without prior authorization
every 12 months. In circumstances where it iIs determined that
further testing is medically necessary, additional hours/units
may be prior authorized by the OHCA or designated agent based
upon medical necessity and consultation review. In circumstances
where there is a clinical need for specialty testing, then more
hours/units of testing can be authorized. Any testing performed
for a child under three must be prior authorized. Testing units
must be billed on the date the testing, iInterpretation, scoring,
and/or reporting was performed and supported by documentation.
(6) Health and Behavior codes B behavioral health services are
available only to chronically and severely medically 1ill
children.
(7) Crisis intervention services for the purpose of
stabilization and hospital diversion as clinically appropriate.
(8) Payment for therapy services provided by a psychologist to
any one member is limited to eight sessions/units per month. All
units/sessions, except the Initial or Level of Care Assessments
or Crisis Intervention must be authorized by the OHCA or its
designated agent. A maximum of 12 sessions/units of therapy and
testing services per day per provider are allowed. Case
Management services are considered an integral component of the
behavioral health services listed above.
[©)) A child who i1s being treated in an acute psychiatric
inpatient setting can receive separate Psychological services as
the 1npatient per diem is for "‘non-physician” services only.
(10) A child receiving Residential Behavioral Management in a
foster home, also known as therapeutic foster care, or a child
receiving Residential Behavioral Management in a group home,
also known as therapeutic group home, may not receive
individual, group or family counseling or psychological testing
without prior authorization by the OHCA or i1ts designated agent.
(c) Home and Community Based Waiver Services for the Mentally
Retarded. All providers participating in the Home and Community
Based Waiver Services for the mentally retarded program must have a
separate contract with this Authority to provide services under this
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this program. All services are specified in the individual®s plan
of care.

(d) Individuals eligible for Part B of Medicare. Payment is made
utilizing the Medicaid allowable for comparable services.
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MEDICAL PROVIDERS-FEE FOR SERVICE OAC 317:30-5-278

317:30-5-278. Non-covered procedures
The following procedures by psychologists are not covered:
(1) sensitivity training
(2) encounter
(3) workshops
(4) sexual competency training
(5) marathons or retreats for mental disorders
(6) strictly education training
(7) psychotherapy to persons under three years of age unless
specifically approved by OHCA, or its designated agent.
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317:30-5-280. Eligible Providers
(a) Licensed Behavioral Health Professionals (LBHP) are defined as
follows:
(1) Allopathic or Osteopathic Physicians with a current
license and board certification In psychiatry or board eligible
in the state iIn which services are provided, or a current
resident in psychiatry practicing as described in OAC 317:30-5-
2.
(2) Practitioners with a license to practice in the state in
which services are provided.
(A) Psychologist,
(B) Social Worker (clinical specialty only),
(C) Professional Counselor,
(D) Marriage and Family Therapist,
(E) Behavioral Practitioner, or
(F) Alcohol and Drug Counselor.
(3) Advanced Practice Nurse (certified in psychiatric mental
health specialty), licensed as a registered nurse with a current
certification of recognition from the board of nursing iIn the
state i1In which services are provided.
(4) A Physician Assistant who is licensed In good standing in
this state and has received specific training for and 1is
experienced in performing mental health therapeutic, diagnostic,
or counseling functions.
(b) Practitioners who have completed education requirements to begin
an internship or a post-doctoral fTellowship 1In an accredited
clinical academic training program and are under current board
approved supervision toward licensure. Each supervising LBHP must
have a current contract with the Oklahoma Health Care Authority
(OHCA) .
(c) For those LBHP candidates who are actively and regularly
receiving a LBHP board approved supervision, or extended supervision
by a fully licensed clinician if board®"s supervision requirement 1Is
met but the individual 1s not yet licensed, to become licensed by
one of the licensing boards listed in 2 (A) through (F) above.

(d) In order for services provided by clinical academic interns
completing required internships and LBHP candidates completing
required supervision for licensure to be reimbursed, the following
conditions must be met:
(1) The licensed LBHP practitioner billing SoonerCare must have a
letter on file covering the dates of services of the iInternship
or LBHP board approved supervision;
(2) The academic intern or LBHP candidate must be under the
direct supervision of the licensed professional responsible for
the member®s care;
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(3) The supervising licensed professional responsible for the
member"s care must:

(A) staff the member®s case with the academic intern or LBHP

candidate,

(B) actively direct the services,

(C) be available to the intern or LBHP candidate for in-person

consultation while they are providing services,

(D) agree with the current plan for the member, and

(E) confirm that the service provided by the intern or LBHP

candidate was appropriate; and
(4) The member"s medical record must show that the requirements
for reimbursement were met and the licensed professional
responsible for the member®s care has reviewed, countersigned,
and dated the notes i1n the medical record at least every week so
that i1t i1s documented that the [licensed professional 1is
responsible for the member®s care.
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317:30-5-281. Coverage by Category
(a) Adults. There is no coverage for adults for services by a LBHP.
(b) Children. Coverage for children includes the following services
(all services, except for the Initial or Level of Care Assessments
or Crisis Intervention, require authorization by OHCA or 1its
designated agent, providers listed in 317:30-5-280(a)(1), (a)(3)and
(a)(4) are exempt from authorization):
(1) Bio-Psycho-Social and Level of Care Assessments.
(A) The interview and assessment Is defined as a face-to-face
interaction with the member. Assessment includes a history,
mental status, full bio-psycho-social evaluation, a
disposition, communications with family or other sources,
review of laboratory or other pertinent medical information,
and medical/clinical consultations as necessary.
(B) Assessments for Children®s Level of Care determination of
medical necessity must follow a specified assessment process
through OHCA or their designated agent. Only one assessment 1S
allowable per provider per member. IT there has been a break in
service over a six month period, or the assessment is conducted
for the purpose of determining a child®"s need for inpatient
psychiatric admission, then an additional unit can be
authorized by OHCA, or their designated agent.
(2) Individual and/or Interactive psychotherapy iIn an outpatient
setting including an office, clinic, or other confidential
setting. The services may be performed at the residence of the
member 1f i1t iIs demonstrated that i1t is clinically beneficial, or
1T the member is unable to go to a clinic or office. Individual
psychotherapy is defined as a one to one treatment using a widely
accepted modality or treatment framework suited to the
individual®s age, developmental abilities and diagnosis. It may
include specialized techniques such as biofeedback or hypnosis.

(3) Family Psychotherapy is performed in an outpatient setting
limited to an office, clinic, or other confidential setting.
Family therapy is a face-to-face interaction between a therapist
and the patient/family to facilitate emotional, psychological or
behavioral changes and promote communication and understanding.
Family therapy must be provided for the benefit of the member as
a specifically identified component of an individual treatment
plan.

(4) Group and/or Interactive Group psychotherapy in an outpatient
setting must be performed iIn an office, clinic, or other
confidential setting. Group therapy 1i1s a face-to- face
interaction between a therapist and two or more unrelated
patients (though there may be siblings iIn the same group, just
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not siblings only) to facilitate emotional, psychological, or
behavioral changes. All group therapy records must indicate group
size. Maximum total group size i1s six for ages four up to 18.
Groups 18-20 year olds can include eight individuals. Group
therapy must be provided for the benefit of the member as a
specifically identified component of an individual treatment
plan. Multi-family group therapy size is limited to eight family
units.
(5) Evaluation and Testing 1is clinically appropriate and
allowable when an accurate diagnosis and determination of
treatment needs i1s needed. Eight hours/units of testing per
patient (over the age of two), per provider is allowed every 12
months. In circumstances where it i1Is determined that further
testing i1s medically necessary, additional hours/units may be
prior authorized by the OHCA or designated agent based upon
medical necessity and consultation review. In circumstances where
there 1i1s clinical need for specialty testing, then more
hours/units of testing can be authorized. Testing units must be
billed on the date the testing interpretation, scoring, and/or
reporting was performed and supported by documentation. (6)
Crisis intervention services for the purpose of stabilization and
hospitalization diversion as clinically appropriate.
(7) Payment for therapy services provided by a LBHP to any one
member 1i1s Jlimited to eight sessions/units per month. All
units/sessions, except Assessment and Crisis Intervention must be
authorized by the OHCA or their designated agent. A maximum of 12
sessions/units of therapy and testing services per day per
provider are allowed. Case Management services are considered an
integral component of the behavioral health services listed
above.
(8) A child receiving Residential Behavioral Management iIn a
foster home, also known as therapeutic foster care, or a child
receiving Residential Behavioral Management in a group home, also
known as therapeutic group home, may not receive individual,
group or family counseling or testing without authorization by
the OHCA or their designated agent.
(c) Home and Community Based Waiver Services for the Mentally
Retarded. All providers participating in the Home and Community
Based Waiver Services for the mentally retarded program must have a
separate contract with this Authority to provide services under this
program. All services are specified In the individual®s plan of
care.
(d) Individuals eligible for Part B of Medicare. Payment is made
utilizing the Medicaid allowable for comparable services.
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317:30-5-282. Non-covered procedures
The following procedures by LBHPs are not covered:
(1) sensitivity training
(2) encounter
(3) workshops
(4) sexual competency training
(5) marathons or retreats for mental disorders
(6) strictly education training
(7) psychotherapy to persons under three years of age unless
specifically approved by OHCA, or i1ts designated agent.
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317:30-5-283. Documentation of records

All behavioral health services will be reflected by documentation
in the patient records.

(1) All assessment, testing, and treatment services/units billed
must include the following:
(A) date;
(B) start and stop time for each session/unit billed;
(C) signature of the provider;
(D) credentials of provider;
(E) specific problem(s), goals, and/or objectives addressed;
(F) methods used to address problem(s), goals and objectives;
(G) progress made toward goals and objectives;
(H) patient response to the session or intervention; and
(1) any new problem(s), goals and/or objectives identified
during the session.

(2) For each Group psychotherapy session, a separate list of
participants must be maintained.

(3) Testing will be documented for each date of service performed
which should include at a minimum, the objectives for testing,
the test administered, the results/conclusions and interpretation

of the tests, and recommendations for treatment and/or care based
on testing and analysis.
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MEDICAL ASSISTANCE FOR
ADULTS AND CHILDREN-ELIGIBILITY OAC 317:35-9-15 (pl)

317:35-9-15. Medicaid recovery
(a) General overview. The Omnibus Budget Reconciliation Act of 1993
mandates the State to seek recovery against the estate of certain
Title XIX members who received medical care on or after July 1,
1994, and who were 55 years of age or older when the care was
received. The payment of Title XIX by the Oklahoma Health Care
Authority (OHCA) on behalf of a member who i1s an iInpatient of a
nursing Tfacility, iIntermediate care facility for the mentally
retarded or other medical institution creates a debt to the OHCA
subject to recovery by legal action either in the form of a lien
filed against the real property of the member and/or a claim made
against the estate of the member. Only Title XIX received on or
after July 1, 1994, will be subject to provisions of this Part.
Recovery fTor payments made under Title XIX for nursing care 1is
limited by several factors, including the family composition at the
time the lien is imposed and/or at the time of the member®s death
and by the creation of undue hardship at the time the lien is
imposed or the claim is made against the estate. [See OAC 317:35-5-
41.8(a)(3)(H) for consideration of home property as a countable
resource.] State Supplemental Payments are not considered when
determining the countable income. The types of medical care for
which recovery can be sought include:
(1) nursing facility services;
(2) home and community based services;
(3) related hospital services;
(4) prescription drug services;
(5) physician services; and
(6) transportation services.
(b) Recovery through lien. The Oklahoma Health Care Authority
(OHCA) may fTile and enforce a lien, after notice and opportunity for
a hearing, against the real property of a member who iIs an inpatient
in a nursing facility, ICF/MR or other medical institution in
certain instances. W 1
(1) Exceptions to filing a lien.
(A) A lien may not be fTiled on the home property it the
member®s family includes:
(i) a surviving spouse residing in the home;
(i1) a child or children age 20 or less lawfully residing
in the home ;
(i11) a disabled child or children of any age lawfully
residing in the home; or
(iv) a brother or sister of the member who has an equity
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interest In the home and has been residing in the home for
at least one year immediately prior to the member®s
admission to the nursing facility and who has continued to
live there on a continuous basis since that time.
(B) If an individual covered under an Oklahoma Long-term Care
Partnership Program approved policy received benefits for
which assets or resources were disregarded as provided for in
OAC 317:35-5-41.9, the Oklahoma Health Care Authority will not
seek recovery from the individual for the amount of assets or
resources disregarded.
(2) Reasonable expectation to return home. A lien may be filed
only after it has been determined, after notice and opportunity
for a hearing, that the member cannot reasonably be expected to
be discharged and return to the home. To return home means the
member leaves the nursing facility and resides in the home on
which the lien has been placed for a period of at least 90 days
without being re-admitted as an inpatient to a facility providing
nursing care. Hospitalizations of short duration that do not
include convalescent care are not counted in the 90 day period.
Upon certification for Title XIX for nursing care, OKDHS provides
written notice to the member that a one-year period of inpatient
care constitutes a determination by the OKDHS that there is no
reasonable expectation that the member will be discharged and
return home for a period of at least 90 days. The member or the
member®s representative is asked to declare intent to return home
by signing the OKDHS Form O08MAO24E, Acknowledgment of Intent to

Return Home/Medicaid Recovery Program. Intent is defined here as
a clear statement of plans in addition to other evidence and/or
corroborative statements of others. Should the intent be to

return home, the member must be informed that a one-year period
of care at a nursing fTacility or fTacilities constitutes a
determination that the member cannot reasonably be expected to be
discharged and return home. When this determination has been
made, the member receives a notice and opportunity for hearing.
This notification occurs prior to filing of a lien. At the end
of the 12-month period, a lien may be filed against the member-®s
real property unless medical evidence is provided to support the
feasibility of his/her returning to the home within a reasonable
period of time (90 days). This 90-day period is allowed only if
sufficient medical evidence is presented with an actual date for
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the return to the home.
(3) Undue hardship waiver. When enforcing a lien or a recovery
from an estate [see (c) of this Section] would create an undue
hardship, a waiver may be granted. Undue hardship exists when
enforcing the lien would deprive the individual of medical care
such that the individual®s health or life would be endangered.
Undue hardship exists when application of the rule would deprive
the individual or family members who are financially dependent on
him/her for food, clothing, shelter, or other necessities of
life. Undue hardship does not exist, however, when the
individual or his/her family i1s merely inconvenienced or when
their lifestyle is restricted because of the lien or estate
recovery being enforced. Decisions on undue hardship waivers are
made at OKDHS State Office, Family Support Services Division,
Health Related and Medical Services Section. Upon applying for
an undue hardship waiver, an individual will receive written
notice, iIn a timely process, whether an undue hardship waiver
will be granted. B 2 If an undue hardship waiver is not granted,
the individual will receive written notice of the process under
which an adverse determination can be appealed. The OHCA Legal
Division staff will receive notification on all undue hardship
waiver decisions.
(4) Filing the lien. After 1t has been determined that the
member cannot reasonably be expected to be discharged from the
nursing facility and return home and the member has been given
notice of an intent to file a lien against the real property and
an opportunity for a hearing on the matter, a lien is filed by
the Oklahoma Health Care Authority, Third Party Liability Unit,
for record against the legal description of the real property in
the office of the county clerk of the county in which the
property is located. A copy of the lien is sent by OHCA to the
member or his/her representative. The lien must contain the
following information:

(A) the name and mailing address of the member, spouse, legal

guardian, authorized representative, or individual acting on

behalf of the member;

(B) the amount of Title XIX paid at the time of the filing of

the lien and a statement that the lien amount will continue to

increase by any amounts paid thereafter for Title XIX on the

member"s behalf;

(C) the date the member began receiving compensated inpatient

care at a nursing facility or nursing facilities, intermediate
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intermediate care facility for the mentally retarded or other
medical institution;
(D) the legal description of the real property against which
the lien will be recorded; and
(E) the address of the Oklahoma Health Care Authority.
(5 Enforcing the lien. The lien filed by OHCA for Title XIX
correctly received may be enforced before or after the death of
the member. But it may be enforced only:
(A) after the death of the surviving spouse of the member or
until such time as the surviving spouse abandons the homestead
to reside elsewhere;
(B) when there is no child of the member, natural or adopted,
who is 20 years of age or less residing iIn the home;
(C) when there is no adult child of the member, natural or
adopted, who is blind or disabled, as defined in OAC 317:35-1-
2, residing In the home;
(D) when no brother or sister of the member is lawfully
residing in the home, who has resided there for at least one
year immediately before the date of the member®"s admission to
the nursing facility, and has resided there on a continuous
basis since that time; and
(E) when no son or daughter of the member is lawfully residing
in the home who has resided there for at least two years
immediately before the date of the member®s admission to the
nursing facility, and establishes to the satisfaction of the
OKDHS that he or she provided care to the member which
permitted the member to reside at home rather than In an
institution and has resided there on continuous basis since
that time.
(6) Dissolving the lien. The lien remains on the property even
after transfer of title by conveyance, sale, succession,
inheritance or will unless one of the following events occur:
(A) The 1lien 1is satisfied. The member or member-®s
representative may discharge the lien at any time by paying
the amount of lien to the OHCA. Should the payment of the
debt secured by the lien be made to the county office, the
payment is forwarded to OHCA/Third Party Liability, so that
the lien can be released within 50 days. After that time, the
member or the member®s representative may request In writing
that it be done. This request must describe the lien and the
property with reasonable certainty. By statute, a fine may be
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fine may be levied against the lien holder if it iIs not
released In a timely manner.
(B) The member leaves the nursing facility and resides iIn a
property to which the lien is attached, for a period of more
than 90 days without being re-admitted to a facility providing
nursing care, even though there may have been no reasonable
expectation that this would occur. IT the member iIs re-
admitted to a nursing facility during this period, and does
return to his/her home after being released, another 90 days
must be completed before the lien can be dissolved.
(7) Capital resources. Rules on the determination of capital
resources for individuals related to the aged, blind, or disabled
(See OAC 317:35-5-41 through 317:35-5-41.7) apply to the proceeds
received for the property in excess of the amount of the lien
after the lien 1s satisfied.
(c) Recovery from estates.
(1) ITf the member was age 55 or older when the nursing care was
received, adjustment or recovery may be made only after the death
of the individual®s spouse, If any, and at a time when there are
no surviving children age 20 or less and no surviving disabled
children of any age living iIn the home. Oklahoma Statutes
contain stringent time frames concerning when and how claims
against an estate in probate are filed and paid. Therefore,
timely updating of computer input forms indicating the death of
the member is crucial to insure the OHCA®"s ability to file timely
against the estate.
(2) The estate consists of all real and personal property and
other assets included in member®s estate as defined by Title 58
of the Oklahoma Statutes. Although county staff ordinarily will
not be responsible for iInventorying or assessing the estate,
assets and property that are not considered iIn determining
eligibility should be documented in the case record.
(3) After updating of computer iInput form indicating member-®s
death, a computer generated report is sent to OHCA/Third Party
Liability (TPL). This report will serve as notification to
OHCA/TPL to initiate estate recovery.
(4) Undue hardship waivers may be granted for estate recovery as
provided in (b)(3) of the Section.
(5 If an individual covered under an Oklahoma Long-Term Care
Partnership Program approved policy received benefits for which
assets or resources were disregarded as provided for in OAC
317:35-5-41.9, the Oklahoma Health Care Authority will not seek
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recovery from the individual®s estate for the amount of assets or
resources disregarded.

INSTRUCTIONS TO STAFF
1. If at any time the worker determines a lien needs to be filed

by OHCA, OKDHS form O8MAO25E, Medicaid Estate Recovery Lien
Information, is sent to OHCA, Attention: Third Party Liability.
Even after the lien has been filed, the property information
must remain In the Resource Tab in FACS.
2. OKDHS FSSD/HR & MS will notify the client of the disposition of
the undue hardship request.
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317:35-9-15. Medicaid recovery
(a) General overview. The Omnibus Budget Reconciliation Act of 1993
mandates the State to seek recovery against the estate of certain
Title XIX members who received medical care on or after July 1,
1994, and who were 55 years of age or older when the care was
received. The payment of Title XIX by the Oklahoma Health Care
Authority (OHCA) on behalf of a member who i1s an iInpatient of a
nursing Tfacility, iIntermediate care facility for the mentally
retarded or other medical institution creates a debt to the OHCA
subject to recovery by legal action either in the form of a lien
filed against the real property of the member and/or a claim made
against the estate of the member. Only Title XIX received on or
after July 1, 1994, will be subject to provisions of this Part.
Recovery for payments made under Title XIX for nursing care 1is
limited by several factors, including the family composition at the
time the lien is imposed and/or at the time of the member®s death
and by the creation of undue hardship at the time the lien is
imposed or the claim is made against the estate. [See OAC 317:35-5-
41.8(a)(3)(H) for consideration of home property as a countable
resource.] State Supplemental Payments are not considered when
determining the countable income. The types of medical care for
which recovery can be sought include:
(1) nursing facility services;
(2) home and community based services;
(3) related hospital services;
(4) prescription drug services;
(5) physician services; and
(6) transportation services.
(b) Recovery through lien. The Oklahoma Health Care Authority
(OHCA) may fTile and enforce a lien, after notice and opportunity for
a hearing, against the real property of a member who iIs an inpatient
in a nursing facility, ICF/MR or other medical institution in
certain instances. W 1
(1) Exceptions to filing a lien.
(A) A lien may not be fTiled on the home property if the
member®s family includes:
(i) a surviving spouse residing in the home;
(i1) a child or children age 20 or less lawfully residing
in the home ;
(i11) a disabled child or children of any age lawfully
residing in the home; or
(iv) a brother or sister of the member who has an equity
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interest In the home and has been residing in the home for
at least one year immediately prior to the member®s
admission to the nursing facility and who has continued to
live there on a continuous basis since that time.
(B) If an individual covered under an Oklahoma Long-term Care
Partnership Program approved policy received benefits for
which assets or resources were disregarded as provided for in
OAC 317:35-5-41.9, the Oklahoma Health Care Authority will not
seek recovery from the individual for the amount of assets or
resources disregarded.
(2) Reasonable expectation to return home. A lien may be filed
only after it has been determined, after notice and opportunity
for a hearing, that the member cannot reasonably be expected to
be discharged and return to the home. To return home means the
member leaves the nursing facility and resides in the home on
which the lien has been placed for a period of at least 90 days
without being re-admitted as an inpatient to a facility providing
nursing care. Hospitalizations of short duration that do not
include convalescent care are not counted in the 90 day period.
Upon certification for Title XIX for nursing care, OKDHS provides
written notice to the member that a one-year period of inpatient
care constitutes a determination by the OKDHS that there is no
reasonable expectation that the member will be discharged and
return home for a period of at least 90 days. The member or the
member®s representative is asked to declare intent to return home
by signing the OKDHS Form O08MAO24E, Acknowledgment of Intent to

Return Home/Medicaid Recovery Program. Intent is defined here as
a clear statement of plans in addition to other evidence and/or
corroborative statements of others. Should the intent be to

return home, the member must be informed that a one-year period
of care at a nursing fTacility or fTacilities constitutes a
determination that the member cannot reasonably be expected to be
discharged and return home. When this determination has been
made, the member receives a notice and opportunity for hearing.
This notification occurs prior to filing of a lien. At the end
of the 12-month period, a lien may be filed against the member-®s
real property unless medical evidence is provided to support the
feasibility of his/her returning to the home within a reasonable
period of time (90 days). This 90-day period is allowed only if
sufficient medical evidence is presented with an actual date for
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the return to the home.
(3) Undue hardship waiver. When enforcing a lien or a recovery
from an estate [see (c) of this Section] would create an undue
hardship, a waiver may be granted. Undue hardship exists when
enforcing the lien would deprive the individual of medical care
such that the individual®s health or life would be endangered.
Undue hardship exists when application of the rule would deprive
the individual or family members who are financially dependent on
him/her for food, clothing, shelter, or other necessities of
life. Undue hardship does not exist, however, when the
individual or his/her family i1s merely inconvenienced or when
their lifestyle is restricted because of the lien or estate
recovery being enforced. Decisions on undue hardship waivers are
made at OKDHS State Office, Family Support Services Division,
Health Related and Medical Services Section. Upon applying for
an undue hardship waiver, an individual will receive written
notice, iIn a timely process, whether an undue hardship waiver
will be granted. B 2 If an undue hardship waiver is not granted,
the individual will receive written notice of the process under
which an adverse determination can be appealed. The OHCA Legal
Division staff will receive notification on all undue hardship
waiver decisions.
(4) Filing the lien. After 1t has been determined that the
member cannot reasonably be expected to be discharged from the
nursing facility and return home and the member has been given
notice of an intent to file a lien against the real property and
an opportunity for a hearing on the matter, a lien is filed by
the Oklahoma Health Care Authority, Third Party Liability Unit,
for record against the legal description of the real property in
the office of the county clerk of the county in which the
property is located. A copy of the lien is sent by OHCA to the
member or his/her representative. The lien must contain the
following information:

(A) the name and mailing address of the member, spouse, legal

guardian, authorized representative, or individual acting on

behalf of the member;

(B) the amount of Title XIX paid at the time of the filing of

the lien and a statement that the lien amount will continue to

increase by any amounts paid thereafter for Title XIX on the

member"s behalf;

(C) the date the member began receiving compensated inpatient

care at a nursing facility or nursing facilities, intermediate
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intermediate care facility for the mentally retarded or other
medical institution;
(D) the legal description of the real property against which
the lien will be recorded; and
(E) the address of the Oklahoma Health Care Authority.
(5 Enforcing the lien. The lien filed by OHCA for Title XIX
correctly received may be enforced before or after the death of
the member. But it may be enforced only:
(A) after the death of the surviving spouse of the member or
until such time as the surviving spouse abandons the homestead
to reside elsewhere;
(B) when there is no child of the member, natural or adopted,
who is 20 years of age or less residing iIn the home;
(C) when there is no adult child of the member, natural or
adopted, who is blind or disabled, as defined in OAC 317:35-1-
2, residing In the home;
(D) when no brother or sister of the member is lawfully
residing in the home, who has resided there for at least one
year immediately before the date of the member®"s admission to
the nursing facility, and has resided there on a continuous
basis since that time; and
(E) when no son or daughter of the member is lawfully residing
in the home who has resided there for at least two years
immediately before the date of the member®s admission to the
nursing facility, and establishes to the satisfaction of the
OKDHS that he or she provided care to the member which
permitted the member to reside at home rather than In an
institution and has resided there on continuous basis since
that time.
(6) Dissolving the lien. The lien remains on the property even
after transfer of title by conveyance, sale, succession,
inheritance or will unless one of the following events occur:
(A) The 1lien 1is satisfied. The member or member-®s
representative may discharge the lien at any time by paying
the amount of lien to the OHCA. Should the payment of the
debt secured by the lien be made to the county office, the
payment is forwarded to OHCA/Third Party Liability, so that
the lien can be released within 50 days. After that time, the
member or the member®s representative may request In writing
that it be done. This request must describe the lien and the
property with reasonable certainty. By statute, a fine may be
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fine may be levied against the lien holder if it iIs not
released In a timely manner.
(B) The member leaves the nursing facility and resides iIn a
property to which the lien is attached, for a period of more
than 90 days without being re-admitted to a facility providing
nursing care, even though there may have been no reasonable
expectation that this would occur. IT the member iIs re-
admitted to a nursing facility during this period, and does
return to his/her home after being released, another 90 days
must be completed before the lien can be dissolved.
(7) Capital resources. Rules on the determination of capital
resources for individuals related to the aged, blind, or disabled
(See OAC 317:35-5-41 through 317:35-5-41.7) apply to the proceeds
received for the property in excess of the amount of the lien
after the lien 1s satisfied.
(c) Recovery from estates.
(1) ITf the member was age 55 or older when the nursing care was
received, adjustment or recovery may be made only after the death
of the individual®s spouse, If any, and at a time when there are
no surviving children age 20 or less and no surviving disabled
children of any age living iIn the home. Oklahoma Statutes
contain stringent time frames concerning when and how claims
against an estate in probate are filed and paid. Therefore,
timely updating of computer input forms indicating the death of
the member is crucial to insure the OHCA®"s ability to file timely
against the estate.
(2) The estate consists of all real and personal property and
other assets included in member®s estate as defined by Title 58
of the Oklahoma Statutes. Although county staff ordinarily will
not be responsible for iInventorying or assessing the estate,
assets and property that are not considered iIn determining
eligibility should be documented in the case record.
(3) After updating of computer iInput form indicating member-®s
death, a computer generated report is sent to OHCA/Third Party
Liability (TPL). This report will serve as notification to
OHCA/TPL to initiate estate recovery.
(4) Undue hardship waivers may be granted for estate recovery as
provided in (b)(3) of the Section.
(5 If an individual covered under an Oklahoma Long-Term Care
Partnership Program approved policy received benefits for which
assets or resources were disregarded as provided for in OAC
317:35-5-41.9, the Oklahoma Health Care Authority will not seek

ICF/MR, HCBW/MR, And Individuals REVISED 05-14-10
Age 65 Or Older In Mental
Health Hospitals



MEDICAL ASSISTANCE FOR
ADULTS AND CHILDREN-ELIGIBILITY OAC 317:35-9-15 (p6)

recovery from the individual®s estate for the amount of assets or
resources disregarded.

INSTRUCTIONS TO STAFF
1. If at any time the worker determines a lien needs to be filed

by OHCA, OKDHS form O8MAO25E, Medicaid Estate Recovery Lien
Information, is sent to OHCA, Attention: Third Party Liability.
Even after the lien has been filed, the property information
must remain In the Resource Tab in FACS.
2. OKDHS FSSD/HR & MS will notify the client of the disposition of
the undue hardship request.
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